


 

FLYING HIGH ON MARIJUANA METABOLITES 
 
 In 2006, Ohio passed a law making it “per se” illegal to operate a vehicle with 
an excess of a certain amount of marijuana (the green leafy substance) or marijuana 
metabolites  in whole blood, blood plasma, blood serum or urine.  The law was passed 
as part of the government’s attempt to “get tough” on impaired driving.  The 
assumption of the Ohio government is that marijuana or marijuana metabolites found 
in an individual’s blood or urine can be equated to impairment.  The United States 
government disagrees 
 The National Highway Traffic Safety Administration (NHTSA) found that it is 
difficult to establish a relationship between a person’s THC (active marijuana 
metabolite) blood or plasma concentration and performance impairing effects.   In fact, 
it is so difficult that NHTSA states it is “inadvisable” to try and predict effect based 
upon the blood THC concentration.  Further, it is “impossible” to predict impairing 
effects based upon THC-COOH (non-active marijuana metabolite) concentration in 
blood.   
 Urine tests should never be used to determine a level of impairment from 
exposure to marijuana.  Positive urine test results for THC or THC-COOH solely 
indicate past exposure to marijuana.  In fact, NHTSA studies found that detection time 
is well past the window of intoxication and impairment and positive urine results 
generally indicate past exposure to marijuana. 
 The enactment of such laws place prosecuting attorneys, defense attorneys and 
judges in quite a predicament.   
 Prosecutors must consider whether to prosecute such violations of the law 
knowing that government experts will testify that impairment cannot be proven by 
THC or THC-COOH levels in blood or urine.  Some prosecutors have taken the 
position that the law as written is the law and it must be enforced.  Others have seen 
the tremendous flaws in the law and have opted not to prosecute a “per se” marijuana 
charge. 
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Tap Into 
This… 
 
THINGS THAT ARE 
DIFFICULT TO SAY WHEN 
DRUNK: 
1. Innovative 
2. Preliminary 
3. Proliferation 
4. Cinnamon 
 
THINGS THAT ARE VERY 
DIFFICULT TO SAY WHEN 
DRUNK: 
1. Specificity 
2. British Constitution 
3. Passive-Aggressive Disorder 
 
THINGS THAT ARE 
DOWNRIGHT IMPOSSIBLE 
TO SAY WHEN DRUNK: 
1. Thanks, but I don't want to have 
sex. 
2. Nope, no more beer for me. 
3. Sorry, but you're not my type. 
4. Good evening, officer.  Isn't it 
lovely out tonight? 
5. Oh, I couldn't. No one wants to 
hear me sing. 
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(cont’d) evidence at trial.  On one 
hand, evidence that has nothing to 
do with impairment should not be 
admitted in an impaired driving 
case.  On the other hand, the law 
presumes a level of impairment 
despite the fact that such a 
presumption is not supported by 
science.   
 Once again, for the sake 
of obtaining “drunk (or drugged) 
driving” convictions, the Ohio 
General Assembly chose to ignore 
science. 
 

Who’s On Tap… 

 Jon J. Saia has over 20 
years of experience in defending 
OVI cases.  The focus of his 
practice is OVI defense.  Beyond 
representing individuals charged 
with OVI, he also provides 
consultation and expert testimony 
on the issue of field sobriety testing 
and is often consulted by colleagues 
with regard to breath testing issues.   
The National Highway Traffic 
Safety Administration (NHTSA) 
and the International Association of 
Chiefs of Police (IACP) have 
certified Mr. Saia as an Instructor  

 

OVI Case Law Update 
 The Third Appellate 
District recently found that 
criminal sanctions are improper 
for refusal to submit to a chemical 
test.  The withdrawal of implied 
consent (to a chemical test) can 
result in administrative sanctions 
(i.e. longer driver’s rights 
suspension) but cannot result in 
criminal sanctions.   The Court 
specifically held the increased 
penalty sections of 4511.19 
dealing with a refusal and a prior 
conviction within 20 years to be 

unconstitutional. State v. Hoover, 

2007-Ohio-5773. 

in DUI Detection and Standardized Field Sobriety Testing.  In addition, the 
National Patent Analytical Systems, Inc. (the manufacturer of the BAC 
Datamaster) has certified Mr. Saia in the operation, diagnostic verification and 
calibration of the BAC Datamaster Breath Alcohol Testing Instrument, the most 
commonly used breath testing instrument in Ohio.  Mr. Saia has also completed 
the NHTSA and IACP Drug Evaluation and Classification Program.   
 
  Recently, The Law Offices of Saia & Piatt were instrumental in the success 
of two appeals to the Fifth Appellate District.  In one case, the Court of Appeals 
ordered a dismissal of all charges due to a violation of the Defendant’s right to a 
speedy trial.  In the other case, the Court of Appeals held that an Administrative 
License Suspension must be terminated after a dismissal of an OVI charge.   
 
  These favorable decisions are indicative of the continued commitment of 
The Law Offices of Saia & Piatt to represent individuals charged with OVI. 

 
 

 

 Defense attorneys must 
consider going to trial on marijuana 
impairment cases despite the fact that 
test results may be admitted into 
evidence against their clients.  
Although meaningless, the results may 
be enough evidence to support a 
conviction. 
 This law also places judges in 
a very difficult position.  Judges are 
the “gatekeeper” of the admission of 


